of the legal category. "The cases . . .have told us that some classifications are suspect and some are not; what they do not do is tell us why."13
In order to break this impasse, this Note will suggest a third path.
14 Its argument builds upon a series of cases in which the Court has established a criterion of constitutionality which, if not a model of clarity, is at least considerably more determinate than those it has used in the areas of privacy and suspect classifications. The argument explores an analogy suggested, but not developed, in both the dissents in Bowers: the analogy between the sodomy statutes and the Jim Crow miscegenation laws, which the Court declared unconstitutional in Loving v. Virginia. 5 The Note will conclude that sodomy and miscegenation statutes violate the equal protection clause for the same reason: Beyond the immediate harm they inflict upon their victims, their purpose is to support a regime of caste that locks some people into inferior social positions at birth. Miscegenation laws discriminated on the basis of race, and they did so in order to maintain white supremacy. Similarly, sodomy laws discriminate on the basis of sex-for example, permitting men, but not women, to have sex with women-in order to impose traditional sex roles. The Court has deemed this purpose impermissible in other contexts because it perpetuates the subordination of women. The same concern applies with special force to the sodomy laws, because their function is to maintain the polarities of gender on which the subordination of women depends. Thus, if the Court is to maintain the commitment to equality that has animated the equal protection jurisprudence of the past thirty-five years, it cannot uphold the sodomy laws and was wrong to do so in Bowers. Part I of the Note reviews the opinions in Bowers and their discussions of the miscegenation analogy. Part II applies the precedents laid down in the Court's miscegenation decisions to demonstrate that the sodomy laws impose a sex-based classification and should therefore be subject to heightened scrutiny. Part III demonstrates that the purpose of the sodomy laws is the constitutionally impermissible one of imposing traditional sex roles. Finally, Part IV addresses the potential political difficulties that are raised by the argument's applications.
I. BOWERS V. HARDWICK AND THE LOVING ANALOGY
In Bowers, the Supreme Court, split five to four, reversed a decision by the Eleventh Circuit that Georgia's criminalization of sodomy violated the constitutionally protected right to privacy. The Constitution, Justice White declared in the majority opinion, does not confer upon homosexuals a fundamental right to engage in sodomy, because " [p] roscriptions against that conduct have ancient roots." 6 While earlier cases did create a right to privacy extending to child-rearing and education, family relationships, procreation, marriage, contraception, and abortion, "none of the rights announced in those cases bears any resemblance to the claimed constitutional right of homosexuals to engage in acts of sodomy that is asserted in this case." 17 Because no fundamental right was involved, the Constitution required only some rational basis for the law, and the Court found sufficient "the presumed belief of a majority of the electorate in Georgia that homosexual sodomy is immoral and unacceptable."" Justices Blackmun and Stevens each wrote dissenting opinions, both joined by Justices Brennan and Marshall."' Both suggested that Loving demonstrated the unsoundness of the majority's analysis. Blackmun argued that Loving revealed the fallacy of the argument "that either the length of time a majority has held its convictions or the passions with which it defends them can withdraw legislation from this Court's scrutiny." 20 In a footnote, he added that "[tihe parallel between Loving and this case is almost uncanny," and observed that both of the challenged laws had religious justifications, that both were similar to laws on the books when the Fourteenth Amendment was ratified, and that in both cases many states still had similar laws on the books at the time the case was decided. 2 "Yet the Court held, not only that the invidious racism of Virginia's law violated the Equal Protection Clause . . . but also that the law deprived the Lovings of due process by denying them the 'freedom of choice to marry' that had 'long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.' " 22 Stevens, too, observed that "neither history nor tradition could save a law prohibiting miscegenation from constitutional attack." 28 In a footnote, he added that "[i]nterestingly, miscegenation was once treated as a crime similar to sodomy." ' 
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This Note argues that the miscegenation analogy is an even more powerful tool for constitutional analysis than these opinions recognize: The Court's miscegenation precedents, together with its sex discrimination jurisprudence, are sufficient to invalidate the sodomy laws.
II. SODOMY LAW AS SEX-BASED CLASSIFICATION

A. The Threshold Question
The threshold question is whether statutes that prohibit intercourse between persons of the same sex impose a sex-based classification. If they do, then the statute's validity is cast into doubt. Gender classifications trigger heightened scrutiny-not, to be sure, as intensive as that applied to racial classifications, but nonetheless exacting. 2 5 It appears that only one court has considered this constitutional question, 2 8 and it has answered it in the negative. In State v. Walsh, 27 the Supreme Court of Missouri reversed a lower court's declaration that a statute prohibiting "deviate sexual intercourse with another person of the same sex" 2 deprived the defendant of equal protection because "'the statute would not be applicable to the defendant if he were a female.' "2
The State concedes that the statute prohibits men from doing what women may do, namely, engage in sexual activity with men. However, the State argues that it likewise prohibits women from doing something which men can do: engage in sexual activity with women. We believe it applies equally to men and women because it prohibits 22 . Id. at 211 n.5 (quoting Loving, 388 U.S. at 12). 23. Id. at 216 (Stevens, J., dissenting). 24. Id. at 216 n.9. The analogy with Loving was also suggested by the Ninth Circuit in Watkins v. United States Army, 847 F.2d 1329, 1351-52, reh'g en banc ordered, 847 F.2d 1362 (9th Cir. 1988).
25. The Court has held that "the party seeking to uphold a statute that classifies individuals on the basis of their gender must carry the burden of showing an 'exceedingly persuasive justification' for the classification." Mississippi Univ. 
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The Yale Law Journal both classes from engaging in sexual activity with members of their own sex. Thus, there is no denial of equal protection on that basis.
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The Missouri court's argument is essentially that of an 1883 Supreme Court decision, Pace v. Alabama, 3 ' in which the Court considered for the first time the constitutionality of the miscegenation laws. The statute in question in Pace prescribed penalties for interracial sex more severe than those imposed for adultery or fornication between persons of the same race. The Court unanimously rejected the equal protection challenge to the statute, and denied that the two sections discriminated on the basis of race:
[The section prohibiting interracial sex] prescribes a punishment for an offence which can only be committed where the two sexes are of different races. There is in neither section any discrimination against either race . . . . Whatever discrimination is made in the punishment prescribed in the two sections is directed against the offence designated and not against the person of any particular color or race.
The punishment of each offending person, whether white or black, is the same. 2 The structure of Walsh's reasoning is identical to that of Pace: The Missouri statute prescribes a punishment for an offense which can only be committed where the two participants are of the same sex, and it is directed against the offense designated and not against the person of any particular sex. But Pace is no longer good law. It was repudiated by the Supreme Court in the next miscegenation case it considered, McLaughlin v. Florida. 33 In the wake of Brown v. Board of Education, 3 4 the McLaughlin Court, again unanimously, invalidated a criminal statute prohibiting an unmarried interracial couple from habitually living in and occupying the same room at night. "It is readily apparent," wrote Justice White for the Court, that the statute "treats the interracial couple made up of a white person and a Negro differently than it does any other couple." 3 In response to the state's reliance on Pace, White declared that "Pace represents a limited view of the Equal Protection Clause which has not with-30. Id. at 510. The same argument has been used to reject Title VII claims that discrimination against gays is sex discrimination. McLaughlin stands for the proposition (which should be obvious even without judicial support) that if a statute defines prohibited conduct by reference to a characteristic, then the statute is not neutral with respect to that characteristic. Thus, the appropriate rejoinder to arguments like that of the Missouri court is that if the defendant had been a woman, he could not have been prosecuted for engaging in sexual conduct with a man. 39 Indeed, the sexes of the participants would appear to be one of the material elements of the crime that the prosecution must prove. 4 " To paraphrase McLaughlin, it is readily apparent that the statute treats the samesex couple differently than it does any other couple. "Such a practice does not pass the simple test of whether the evidence shows 'treatment of a person in a manner which but for the person's sex would be different.'"
B. Facially Gender-Neutral Statutes
Of the twenty-five states that still prohibit consensual sodomy, only seven have statutes which apply only to homosexual behavior. 2 The statutes of eighteen states and the District of Columbia, however, prohibit oral or anal sex regardless of whether the sexes of the participants are the same. 4 It may thus appear that these, at least, do not classify on the basis 36. Id To be a negro is not a crime; to marry a white woman is not a crime; but to be a negro, and being a negro, to marry a white woman is a felony; therefore, it is essential to the crime that the accused shall be a negro-unless he is a negro he is guilty of no offence. 46 Thus, men may commit sodomitic sex acts with women if they marry them. But because every state forbids gay couples to marry, they cannot escape the prohibition of sodomy. The only basis of this discrimination is sex.
In the Jim Crow South, interracial marriages were not invariably criminalized as such. In some states, such marriages were simply void, in the same way that a gay marriage is today. There were nonetheless criminal prosecutions for fornication. 4 ' The fornication statutes were raceneutral, but the guilt or innocence of the defendants was dependent upon their race. Similarly, so long as states forbid gays from marrying and thus from bringing themselves under the protection of Griswold, the use of facially gender-neutral sodomy laws to make criminals of them discriminates invidiously on the basis of sex.
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These statutes may also be sex-based because they manifest an intention to injure gays. The test for evaluating facially gender-neutral statutes that allegedly discriminate on the basis of sex was set forth by the Court in Personnel Administrator v. Feeney. 49 Although adverse "impact pro- 51 Arlington Heights held that a plaintiff is not required "to prove that the challenged action rested solely on racially discriminatory purposes. . . .[R]acial discrimination is not just another competing consideration. When there is a proof that a discriminatory purpose has been a motivating factor in the decision, this judicial deference is no longer justified. '52 In each of the states where sodomy statutes remain on the books, animus against lesbians and gays has been a major, if not the sole, reason for the decision to retain them. It has surely been "a motivating factor." For example, while Georgia's statute is facially gender-neutral, the state defended it before the Supreme Court "both in its brief and at oral argument . . . solely on the grounds that it prohibits homosexual activity." '53 These statutes are thus constitutionally equivalent to those which are expressly directed solely against gays. 54 equivalent to a facially anti-gay statute, regardless of the legislators' intent. Cf. Bowers 53. Bowers, 478 U.S. at 201 (Blackmun, J., dissenting). It did so because the statute would concededly have been unconstitutional if it were construed to apply, as by its terms it did, to sodomitic acts committed by married couples. Tr. of Oral Argument at 8, Bowers. Similarly, the desire to repress homosexuality was the major "motivating factor" in the retention of the District of Columbia's sodomy statute, which is facially gender-neutral. See D.C. CODE ANN. § 22-3502 (1981) . In 1981, the D.C. City Council, by a vote of 13 to 0, decided to repeal this statute. The decision was overturned by a vote of the House of Representatives, which under the Home Rule Act of 1973 retains the right to invalidate any act of the D.C. government. In the debate preceding the House vote, homosexuality was a major theme, while heterosexual sodomy was barely discussed. "A vote to table or postpone is a vote to legalize sodomous homosexual liaisons," Representative Philip Crane, the sponsor of the resolution disapproving the Council's action, declared. 127 CONG. REc. 22,749 (1981 54. Even the traditional prohibition of sodomy, which did not distinguish homosexual from heterosexual acts, may have manifested an intent to maintain sexual boundaries. The prohibition's application to heterosexual sex, by forbidding any person, male or female, from engaging in any sexual act which it is anatomically possible for a person of the opposite sex to perform, reinforces the ideology of "men being entirely distinct from women in use, in function, in posture and position, in role, in 'nature.'" A. DWORKIN, INTERCOURSE 160 (1987) ; see also id. at 156-57.
III. SODOMY LAW AS SEX DISCRIMINATION
It has thus far been established that the sodomy laws establish sexbased classifications, and therefore, in order to withstand constitutional challenge, "must serve important governmental objectives and must be substantially related to the achievement of those objectives." 5 But this verbal formula, without more, seems so vague as to be practically meaningless. 56 In this Section, Subsection A will show that in application the Court has given this test at least this much meaning: Sex-based classifications are unconstitutional if their purpose is to impose traditional sex roles. Subsection B will then argue that this is precisely the purpose that the sodomy laws serve, and that such laws therefore violate the Fourteenth Amendment. Finally, Subsection C will argue that if this impermissible purpose is excluded from consideration, these statutes seem purposeless indeed and thus cannot withstand even minimal scrutiny.
A. The Constitutional Test for Sex-Based Classifications
McLaughlin simply ignored the purpose of the statute it was scrutinizing. One writer suggests that the Court did this because it was a "simpler and easier" way to invalidate the statute: "Declaring that all racial discrimination was suspect eliminated any need to show that antimiscegenation laws were premised on racial inequality. . . ."" Indeed, McLaughlin does not seem to have relied on strict scrutiny as such, since a statute that has no purpose at all cannot even survive the lenient "rational relationship" test. Similarly, it is possible for a court to simply hold that the sex-based classification imposed by a sodomy law is arbitrary and therefore unconstitutional. 5 8 But this, like McLaughlin, fails to address the powerful moral convictions that the statute reflects. To be persuasive, an argument against the sodomy laws must show that such moral convictions are not a sufficient justification for the law. The miscegenation laws were not purposeless exercises of state power, and neither are the sodomy laws.
The McLaughlin Court, in invalidating a prohibition of interracial cohabitation, expressly refrained from reaching the question of the validity of the state's prohibition of interracial marriage. 9 When that issue was resolved three years later, in Loving v. Virginia, 6 the Court finally discerned the purpose that underlay the miscegenation statutes." 1 This time, 55 . Craig v. Boren, 429 U. S. 190, 197 (1976) . 56. See id. at 221 (Rehnquist, J., dissenting) (test is "so diaphanous and elastic as to invite subjective judicial preferences or prejudices relating to particular types of legislation, masquerading as judgments whether such legislation is directed at 'important' objectives or, whether the relationship to those objectives is 'substantial' enough.").
57 Chief Justice Warren, writing for the Court, observed that the Supreme Court of Appeals of Virginia had held "that the State's legitimate purposes were 'to preserve the racial integrity of its citizens,' and to prevent 'the corruption of blood,' 'a mongrel breed of citizens,' and 'the obliteration of racial pride,' obviously an endorsement of the doctrine of White Supremacy." 8 4 On this evidence, he concluded that "the racial classifications must stand on their own justification, as measures designed to maintain White Supremacy," 6 and that the purpose of the statute thus "violates the central meaning of the Equal Protection Clause." 6 As with race, the Court has not confined its pronouncements on gender to denunciations of irrationality, but has also inquired into the purposes served by sex-based classifications. It has explained that the reason for heightened scrutiny is that "[c]lassifications based upon gender, not unlike those based upon race, have traditionally been the touchstone for pervasive and often subtle discrimination. 1 7 It is because sex-based classifications have been instruments of the subordination of women that they arouse judicial suspicion; otherwise, they would not need any greater justification than a rational relationship to a permissible state purpose. 68 In determining whether a statute serves important governmental objectives, the Court has held that "[clare must be taken in ascertaining whether the statutory objective itself reflects archaic and stereotypic notions." 6 9 These "archaic and stereotypic notions" are often identified as being merely inaccurate empirical generalizations. 70 notions also include the normative notion that women should not act in ways that are unseemly for their sex. The Court has consistently struck down statutes the purpose of which was the imposition of traditional gender roles. 71 The rationale for these holdings is most clearly evident in Stanton v. Stanton, 7 1 2 in which the Court invalidated a statute requiring parents to support their sons until age twenty-one, but their daughters only until age eighteen. The state argued in defense of the law "that it is the man's primary responsibility to provide a home and that it is salutary for him to have education and training before he assumes that responsibility.1 7 3 The Court acknowledged that this "may be true," 74 but it remained unpersuaded.
No longer is the female destined solely for the home and the rearing of the family, and only the male for the marketplace and the world of ideas . . . . To distinguish between the two on educational grounds is to be self-serving: if the female is not to be supported so long as the male, she hardly can be expected to attend school as long as he does, and bringing her education to an end earlier coincides with the role-typing society has long imposed. 5 This holding is inexplicable in terms of the statute's rationality. If the state's purpose was to maintain a pattern of sex relationships in which "it is the man's primary responsibility to provide a home," so that women 71. Mississippi Univ. for Women held unconstitutional a state nursing school's policy of denying admission to males. The Court observed that the exclusion of males "tends to perpetuate the stereotyped view of nursing as an exclusively woman's job." 458 U.S. at 729. This policy "lends credibility to the old view that women, not men, should become nurses, and makes the assumption that nursing is a field for women a self-fulfilling prophecy." Id. at 730. The Court also noted evidence indicating that this putatively preferential treatment had harmed rather than helped women: "Officials of the American Nurses Association have suggested that excluding men from the field has depressed nurses' wages." Id. at 729 n.15.
In Orr v. Orr, 440 U.S. 268 (1979), the Court invalidated a law permitting alimony payments to be imposed only on husbands upon divorce. The Court noted that its "prior cases settle" that the Constitution does not permit laws "announcing the State's preference for an allocation of family responsibilities under which the wife plays a dependent role, and . . . seeking for their objective the reinforcement of that model among the State's citizens." Id. at 279. "Legislative classifications which distribute benefits and burdens on the basis of gender carry the inherent risk of reinforcing stereotypes about the 'proper place' of women," and therefore "must be carefully tailored" to avoid carrying "the baggage of sexual stereotypes." Id. at 283.
In Weinberger v. Wiesenfeld, 420 U.S. 636 (1975), the Court invalidated a Social Security provision that granted lower survivors' benefits to widowers and their children than to widows and their children. The traditional sexual division of labor, the Court held, could not justify "the denigration of the efforts of women who do work and whose earnings contribute significantly to their families' support." Id. at 645. "The fact that a man is working while there is a wife at home does not mean that he would, or should be required to, continue to work if his wife dies." Id. at 651-52 (emphasis added).
72. would remain economically dependent on men, then this statute would appear to be quite narrowly tailored to that goal. The fact that the practice promoted in the statute "coincides with the role-typing society has long imposed" should be a strength, not a weakness, under the rational relationship test. The problem with the statute is rather that it forces women to follow traditional sex roles and thus keeps them locked in a subordinate social and economic position." For this reason, the imposition of role-typing can never constitute an "important governmental objective[]."" It is, indeed, not even a permissible one. 7 8 The Court has not announced any exception for cases in which the desire for role-typing is so powerful that it takes the form of deep moral conviction. To do so would vitiate the principle altogether, since all sexual role-typing has traditionally been thought to possess such moral force. 
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Those decisions in which the Court has upheld traditional gender classifications are not to the contrary, because in those cases the classifications were found to comport with, rather than to impose, differences between the sexes. Thus, for example, in Michael M. v. Superior Court, 450 U.S. 464 (1981), the Court upheld a statutory rape law which punished the male, but not the female, participant in intercourse when the female was under 18 and not the male's wife. "Because virtually all of the significant harmful and inescapably identifiable consequences of teenage pregnancy fall on the young female," Justice Rehnquist's plurality opinion explained, "a legislature acts well within its authority when it elects to punish only the participant who, by nature, suffers few of the consequences of his conduct." Id. at 473. Thus, the statute did not rest merely on "'the baggage of sexual stereotypes.'" Id. at 476 (quoting Orr, 440 U.S. at 283). Rehnquist nowhere suggests that such stereotyping is permissible; instead he relies on the fact that "this Court has consistently upheld statutes where the gender classification is not invidious, but rather realistically reflects the fact that the sexes are not similarly situated in certain circumstances." Id. at 469.
This distinction has been criticized for insulating longstanding patterns of domination from scrutiny. Some differences between the sexes are quite real, but arguably exist only because they have been imposed by society for a long time. See C. MACKINNON (1872), in which the Court upheld a law that forbade women to practice law, Justice Bradley, concurring, explained the powerful moral beliefs on which his decision rested: "The paramount destiny and mission of woman are to fulfil the noble and benign offices of wife and mother. This is the law of the Creator." Compare the following statement of why lesbianism is forbidden: "The Creator has endowed the bodies of women with the noble mission of motherhood and the bringing of human life into the world. Any woman who violates this great trust by participating in homosexuality not only degrades herself socially but also destroys the purpose for which God created her." This statement was part of a 1952 indoctrination lecture on homosexuality given by Navy chaplains to WAVE recruits, reprinted in B&ubE & D'Emilio, The Military and Lesbians during the McCarthy Years, 9 SIGNS 759, 769 (1984) . The miscegenation laws, of course, rested on equally powerful moral convictions:
The purity of public morals, the moral and physical development of both races, and the highest advancement of our cherished southern civilization, under which two distinct races are to work out and accomplish the destiny to which the Almighty has assigned them on this continent-all require that they should be kept distinct and separate, and that connections and alliances so unnatural that God and nature seem to forbid them, should be prohibited by positive law, and be subject to no evasion.
B. The Function of the Sodomy Laws
Do statutes that outlaw homosexual sex impose traditional sex roles? One possible answer is that of McLaughlin: The crime is by definition one of engaging in activity inappropriate to one's sex. But these statutes' inconsistency with the Constitution's command of equality is deeper. Like the miscegenation statutes, the sodomy statutes reflect and reinforce the morality of a hierarchy based on birth. Just as the prohibition of miscegenation preserved the polarities of race on which white supremacy rested, 80 so the prohibition of sodomy preserves the polarities of gender on which rests the subordination of women. 8 1
Begin by considering the familiar conservative defense of the sodomy laws, which is that the traditional prohibition of homosexual acts is necessary in order to protect the family. 2 It is, at first blush, a curious notion. Most heterosexual family members do not appear to be so eager to become homosexual that only the fear of externally imposed sanctions prevents them from doing so. Many homosexual relationships are, except for the sex of the participants and the legal status of the union, indistinguishable from heterosexual marriages, 3 and adoption and new reproductive technologies have made it possible for increasing numbers of gay couples to raise children. 4 Moreover, there have been cultures in which homosexuality has been openly tolerated, 5 and in them families do not appear to 81. This thesis is also developed in Law, Homosexuality, supra note 78. 82 . This theme appears repeatedly in the briefs in Bowers, both by the state and by the amici supporting its position. Thus the state argued that "homosexual sodomy is the anathema of the basic units of our society-marriage and the family. To decriminalize or artificially withdraw the public's expression of its disdain for this conduct does not uplift sodomy, but rather demotes these sacred institutions to merely other alternative lifestyles." Brief for Petitioner at 37-38, Bowers v. Hardwick, 478 U.S. 186 (1986) 
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The Miscegenation Analogy have been less common or enduring than they are in contemporary America. How, then, can homosexuals be said to threaten the family?
Another datum helps to solve this mystery: Hostility to homosexuals is linked to other traditional, restrictive attitudes about sex roles. 8 6 This suggests that Thomas Szasz is right: "[T]he homosexual does not threaten society by his actual behavior but rather by the symbolic significance of his acts." ' 87 Homosexuality threatens not the family as such, but a certain traditional ideology of the family. That ideology is one in which men, but not women, belong in the public world of work and are not so much members as owners of their families, 88 while women, but not men, should rear children, manage homes, and obey their husbands. 8 ' It has been under stress for a long time. Intolerance of homosexuality may have ancient roots, but its basis is no more historically invariant than that of racism or anti-semitism. Today that basis is anxiety about the boundaries of gender. 9 0
Just as the central tenet of White Supremacy was the extreme differentiation of the races-so extreme that intercourse between them could be deemed "miscegenation," meaning literally the mixing of different species-so the central tenet of the subordination of women is the extreme differentiation of the sexes. The element of both differentiations that promotes hierarchy is the idea that certain anatomical features necessarily entail certain social roles: One's status in society is obviously and unproblematically determined by the color of one's skin or the shape of one's reproductive organs. Homosexuality threatens the hierarchy of the sexes because its existence suggests that even in that realm where a person's sex has been regarded as absolutely determinative, anatomy has less to do with destiny than one might have supposed.
Just as miscegenation was threatening because it called into question the distinctive and superior status of being white, homosexuality is threatening because it calls into question the distinctive and superior status of 86 . Numerous studies by social psychologists support this conclusion. For example, one study found that "a major determinant of negative attitudes toward homosexuality is the need to keep males masculine and females feminine, that is, to avoid sex-role confusion .... MacDonald 
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being male. "[M]en cannot simultaneously be used 'as women' and stay powerful because they are men." 9 1 Lesbianism also challenges male privilege, but in a different way: It denies that female sexuality exists, or should exist, only for the sake of male gratification. The familiar insinuation that all radical feminists are lesbians supports Adrienne Rich's speculation that "men really fear. . . that women could be indifferent to them altogether, that men could be allowed sexual and emotional. . . access to women only on women's terms, otherwise being left on the periphery of the matrix." 9 2
Homosexuals are a threat to the family only if the survival of the family requires that men and women follow traditional sex roles. 93 This view implies that the Court's consistent invalidation of laws that forcibly impose such roles has been a terrible mistake; that unless law continues to enforce rigid gender distinctions, people will no longer form stable units in which children can thrive." It is, essentially, an argument that equality is bad for society and inequality, good. Whatever the merits of this view, it is inconsistent with the Fourteenth Amendment. And if the amendment prohibits "keeping women in a stereotypic and predefined place" ' 9 5 through such means as unequal insurance payments, child support requirements, or alimony, what can be said on behalf of laws that enforce role-typing by criminal penalties?
C. The Arbitrariness of the Sodomy Laws
As in McLaughlin, a court may prefer to say nothing about the troubling and controversial issue of the social meaning of the challenged statute, 98 and instead may choose simply to let that meaning go unnoticed. As noted earlier, this is a subterfuge and therefore is intellectually unsatisfying. But it produces no injustice if, as is true of both the miscegenation and the sodomy laws, that meaning would not be a permissible justification for the statute anyway. (It is, however, arguable that those who value the social roles traditionally associated with race and sex are at least entitled to an explanation of why they may not use the law to impose those roles on others, and that it is unjust for courts to intervene without providing such an explanation. 97 ) With both miscegenation and sodomy laws, once the law's invidious purpose is excluded from consideration no articulable purpose remains, and the statute cannot withstand even minimal scrutiny.
A statute "providing dissimilar treatment for men and women who are
• . .similarly situated . . . violates the Equal Protection Clause."", Of course, same-sex couples, like interracial couples, are differently situated in that their unions have traditionally been condemned as immoral and prosecuted as illegal. But we have seen that, because the relevant traditions contain inegalitarian premises that are inconsistent with the Fourteenth Amendment, these are not "distinguishing characteristics relevant to interests the State has the authority to implement." 9 And if the preservation of traditional sex roles is not an interest the state may invoke, then it is difficult to see how a state could meet its burden of proving that, for example, women who want to have sex with women are situated differently from men who want to have sex with women. The Eleventh Circuit recognized this in Bowers when it declared that "For some, the sexual activity in question here serves the same purpose as the intimacy of marriage." 0 0 Georgia's response, that this conclusion "has lowered the estate of marriage . . . to merely another alternative for sexual gratification," ' implies that the satisfaction of sexual gratification is the only feature common to marriages and homosexual liaisons. This is demonstrably false. 10 2 By conflating all homosexual intercourse with loveless sexual gratification, Georgia "relied upon the simplistic, outdated assumption that gender could be used as a 'proxy for other, more germane bases of classification.' "'03 mon-sense reasoning). But see Strauder v. West Virginia, 100 U.S. 303, 308 (1880) (exclusion of blacks from juries "is practically a brand upon them, affixed by the law, an assertion of their inferiority, and a stimulant to that race prejudice which is an impediment to securing to individuals of the race that equal justice which the law aims to secure to all others."). 
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The arbitrariness of these statutes is well captured by Justice Traynor's statement in Perez v. Sharp, the first case in which a miscegenation law was held unconstitutional: "A member of any of these races [one might substitute "either of these sexes"] may find himself barred by law from marrying the person of his choice and that person to him may be irreplaceable. Human beings are bereft of worth and dignity by a doctrine that would make them as interchangeable as trains." ' 1 4
IV. PRUDENCE
The thesis that laws directed against lesbians and gays discriminate unconstitutionally on the basis of gender has radical implications. If the Loving analogy is taken seriously, it follows that the equal protection clause forbids the denial of marriage licenses to gay couples, 0 5 or the use of homosexuality as a basis for denying custody of a child. 108 The prospect of the Court attempting to impose such results on a resistant society is, and should be, a daunting one. 107. Objections about the judiciary's arrogating to itself "authority to govern the country without express constitutional authority," Bowers, 478 U.S. at 195, are less troubling, unless one believes that the Court's miscegenation and sex discrimination decisions, too, were "judge-made constitutional law having little or no cognizable roots in the language or design of the Constitution. (1972). challenge to the same Virginia statute that it later struck down in Loving. 109 Commentators harshly criticized this disposition of the case: Herbert Wechsler declared that the procedural grounds relied upon by the Court were "wholly without basis in the law," '° and Gerald Gunther called the dismissal "indefensible." ' Alexander Bickel, however, thought that the Court's action was prudent. While a "judgment legitimating such statutes would have been unthinkable, given the principle of the School Segregation Cases," their invalidation would not have been "wise" at a time when the Court "was subject to scurrilous attack by men who predicted that integration of the schools would lead directly to 'mongrelization of the race' and that this was the result the Court had really willed .... ""'
It has been suggested that the Court's holding in Bowers was animated, and perhaps justified, by similar considerations of prudence. 1 1 " Prudence does not, however, adequately explain or justify what the Court did. Bickel believed that when constitutional principle clashes with expediency, the Court ought to "stay[] its hand" by "withholding constitutional judgment."'" By using its broad discretion to avoid deciding constitutional issues that it would be imprudent to adjudicate, the Court can "maintain itself in the tension between principle and expediency."' 15 If this is correct, then the Court's real mistake was to decide Bowers at all. 6 Perhaps some lawlessness must be tolerated. Bickel believed that the Fourteenth Amendment's guarantee of equality "cannot in our society 109 The decision to submit this question [of the criminalization of sodomy] to the processes of majoritarian federalism rather than resolving it through judicial nationalism allows cultural differences among states to be reflected in their legal codes-and cultural changes to be transformed into legal changes at a sustainable pace. The state-level relaxation of antisodomy prohibitions has not for the most part generated the kind of divisive backlash that their nationally mandated abolition would almost surely produce. constitute a hard and fast rule of action for universal immediate execution. This is nothing to be proud of. It is a disagreeable fact, and it cannot be wished away."" 1 7 But there is a considerable distance between the toleration of lawlessness and its enthusiastic embrace. This is the measure of how far the Court went wrong in Bowers.
Because the Court did what it did, it is necessary to consider whether, as Judge Reinhardt of the Ninth Circuit recently suggested, the equal protection issue has already been resolved by Bowers. "When conduct that plays a central role in defining a group may be prohibited by the state," Reinhardt observes, "it cannot be asserted with any legitimacy that the group is specially protected by the Constitution." 11 Strictly speaking, this overreads Bowers: The Court restricted its opinion to the privacy question, and it expressly declined to reach issues which, if presented, might have produced an opposite result. 1 9 Still, Reinhardt's analysis probably yields a sound prediction of how the Court would resolve the equal protection question, given the Bowers opinion's "anti-homosexual thrust. If so, the implications are ominous and far-reaching. If constitutional law is henceforth to enshrine the principle that laws cannot be unconstitutional so long as they "have ancient roots," 121 then the entire equal protection jurisprudence of the past thirty-five years is called into doubt. If the touchstone of constitutionality is to be "ancient roots," then laws that discriminate on the basis of race, sex, alienage, national origin or illegitimacy ' 122 will be similarly immune from constitutional attack. 2 3 As the desegregation struggles demonstrated, social practices often represent political choices, and "what once was a 'natural' and 'self-evident' ordering later comes to be seen as an artificial and invidious constraint on human potential and freedom." 1 2 This recognition places the United States at a painful crossroads. It can preserve its longstanding caste hierarchies, or it can preserve its longstanding commitment to equality. It cannot do both. [t]o make, print, or publish, or cause to be made, printed or published any notice, statement, or advertisement, with respect to the sale or rental of a dwelling that indicates any preference, limitation, or discrimination based on race, color, religion, sex, or national origin, or an intention to make any such preference, limitation, or discrimination. 1 Claimants have recently begun to utilize this provision more extensively. Plaintiffs have brought suits in Virginia, the District of Columbia, and New York alleging that the virtual exclusion of black models 2 from real estate advertisements containing human models constitutes a violation of section 3604(c). So far, two decisions have been rendered. In Saunders v. General Services Corp.,' plaintiffs argued that the virtual absence of black models from the sixty-eight photographs contained in a developer's brochure indicated a preference based on race. 4 In Spann v. Colonial Vil- 2. This Note will focus on the exclusion of black models since their absence was at issue in these cases but the discussion applies more generally to the exclusion of models representing any minority group.
3. 659 F. Supp lage, Inc.,' plaintiffs alleged that the defendants' advertising campaigns in the Washington Post featuring exclusively white models violated the same provision of the Fair Housing Act. 6 In both suits, the plaintiffs sought a declaratory judgment, injunctive relief, and damages to compensate individual plaintiffs and fair housing organizations for the injuries suffered as a result of the advertising.' Two critical issues emerge from these cases. The first is whether plaintiffs must provide proof of discriminatory intent to establish a section 3604(c) violation. The decisions in Saunders and Colonial Village provide conflicting answers to this question, 8 Even if the D.C. Circuit reverses the district court's ruling on intent, the issue probably will be contested in other jurisdictions where the discriminatory use of human models in real estate advertisements is currently being debated. On June 15, 1987 18, 1987) . These cases have been put on suspense status pending the outcome of conciliation efforts. New York Case Summary. Negotiations were also begun with the New York Times in an effort to reach an agreement to adopt a policy on integrated human model advertisements similar to the one adopted by the Washington Post requiring that at least 25% of the models portrayed in real estate advertisements be black models. decided in the federal courts under section 3604(c).' This Note will argue that the language of section 3604(c), the legislative history of Title VIII, and the relevant decisions all suggest that no showing of discriminatory intent is required.
The second emerging issue is how courts will grapple with the fundamental problem facing plaintiffs in this new type of litigation-how to establish that a given human model advertising campaign "indicates a racial preference." Even if no showing of intent is required, plaintiffs must still make a showing sufficient to constitute a valid claim of discriminatory advertising under section 3604(c). Because of this burden, the federal courts must now consider what types of proof are appropriate and sufficient to establish a section 3604(c) claim. Drawing on the few court decisions involving section 3604(c), this Note supports the "ordinary reader" standard developed in United States v. Hunter 0 and applied in Saunders" 1 as a solution to the problem of proof.
I. RECOGNITION OF THE CAUSE OF ACTION
Courts have recognized a private cause of action 2 based on the discriminatory use of models. The Saunders court recognized that the alleged discriminatory advertising practice constituted a valid cause of action under section 3604(c), and the Colonial Village court assumed arguendo that the plaintiffs presented a valid claim. 13 Moreover, in the mid-1970s, five human model advertising complaints were filed by the Housing Opportunities Council of Metropolitan Washington. A settlement was reached before a civil action was filed in four of these cases. 1 4 In the fifth 
. ").
The Fair Housing Amendments Act of 1988 significantly alters these enforcement provisions. Under the new law, not only can private persons bring causes of action, but, if the Secretary determines that "reasonable cause" exists to believe that the statute has been violated, the Secretary must issue a charge on behalf of the alleged victim. Fair Housing Amendments Act of 1988, § 8(g)(2)(A), 134 CONG. REC. H6494 (daily ed. Aug. 8, 1988 ). In addition, the Amendments extend the statute of limitations period, allowing plaintiffs one year to file a complaint with HUD, and two years to file a suit in federal court. Perhaps the strongest evidence for finding a cause of action in these cases is presented by the pertinent United States Department of Housing and Urban Development (HUD) regulations. HUD is "the federal agency primarily assigned to implement and administer Title VIII."' 9 Pursuant to its statutory rulemaking authority, 2° HUD has promulgated regulations to "assist all advertising media, advertising agencies and all other persons who use advertisements in complying with the proscriptions against discrimination in advertising in Title VIII."'" These regulations were first issued as guidelines in 1972. 22 The Supreme Court has indicated that the agency's interpretation of its guidelines should be accorded considerable deference by the courts when considering Fair Housing Act claims. 23 HUD reissued the guidelines as substantive regulations in 1980 "in or-der to attain better enforcement and to assure consistency in obtaining compliance with section 804(c) [ In addition, the regulations provide: "A failure by persons placing advertisements to comply with the provisions in this part when found in connection with the investigation of a complaint alleging the making or use of discriminatory advertisements will be a basis for concluding that a violation of section 804 has occured."1 2 7 These regulations clearly put housing advertisers on notice that section 3604(c) regulates the use of human models in real estate advertisements, and that failure to comply with these regulations constitutes a basis for finding a violation of the Fair Housing the court held that the almost exclusive use of white models in this context had a discriminatory meaning for potential black tenants and therefore violated section 3604(c). 30 The Colonial Village court, however, stated "that absent a showing of intent to indicate a racial preference or of other extrinsic circumstances revelatory of a racial preference, real estate advertisements do not violate the Fair Housing Act merely because models of a particular race are not used in one ad or a series of ads." 3 As a result of these two conflicting district court decisions, the question whether a plaintiff must show discriminatory intent to establish a violation of section 3604(c) must be considered.
A. The Statutory Language of Section 3604(c)
The statutory language of section 3604(c) does not explicitly state whether a showing of intent is necessary to establish a violation. However, both the terms of the provision and the broad interpretation the Supreme Court has given to Fair Housing Act claims suggest that no such showing is necessary.
First, section 3604(c) is written in disjunctive form; the statute prohibits any advertisement "that indicates any preference . . . or discrimination based on race . . . or an intention to make any such preference ....
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Since only the latter clause of the subsection mentions intent, it is arguable that the remainder of the provision proscribes some forms of unintentional conduct. In addition, section 3604(c) prohibits any advertisement, notice, or statement that "indicates" a racial preference. The choice of this broad word (instead of "states" or merely "discriminates") may reflect Congress' desire to establish a strict liability standard in this provision, particularly since it is the advertisement, not the advertiser, that so "indicates." The most obvious explanation for the choice of terms is the difficulty of proving an intent to discriminate in this context. 3 The word "indicates" was broadly construed in United States v. Long, 34 where the court concluded that the defendant's use of the phrase "any qualified buyer" violated section 3604(c) since that phrase was apparently used to alert readers that the advertised properties were available to blacks. 5 The court held that the use in real estate advertisements of locally understood In Trafficante, the Court described the language of the Fair Housing Act as "broad and inclusive." 3 " Lower courts have consistently interpreted Trafficante and the Act's own statement of purpose "as directives to give the statute the broadest possible interpretation." ' Third, while it could be argued that the inclusion of the phrase "be- showing of intent, 4 2 the phrase has not been read so restrictively. Some courts have rejected the view that a party cannot commit an act "because of race" unless she intends to discriminate. Instead, these courts have adopted a broader, outcome-oriented view that a party commits an act "because of race" whenever the natural and foreseeable consequence of that act is to discriminate between races, regardless of intent. 43 In addition, the Supreme Court has only adopted this narrow interpretation of the language when considering constitutional claims. The phrase "because of race" has been understood in other contexts to require no showing of intent. In Griggs v. Duke Power Co., 45 the Supreme Court did not narrowly construe the phrase "because of race" contained in section 703(h) of Title VII to require proof of discriminatory intent to establish a violation of the provision. Instead, the Court focused on Congress' purpose in enacting Title VII-namely the achievement of equal employment opportunity-and interpreted Title VII broadly to implement that purpose, holding that any employment practice that operates to exclude blacks and cannot be shown to relate to job performance is prohibited regardless of the intent of the parties. 46 The same phrase in Title VIII, a parallel provision of the Civil Rights Act, should be interpreted in the same manner.
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B. The Legislative History of the Fair Housing Act
The legislative history of the Fair Housing Act is somewhat sparse, but the available record does suggest that Congress did not seek to require a showing of intent to establish a violation. While Congress considered fair housing legislation for more than two years, Title VIII itself was the subject of relatively little debate. The legislation was enacted based on Senator Dirksen's floor amendment, and the committee reports and other documents which usually accompany major legislation are not available in this instance. Neither the House Judiciary Committee Report 48 nor the Senate Judiciary Committee Report 49 addressed the issue of fair housing because a fair housing provision was not included in the 1967 legislation. 5 " As a result, the legislative history of Title VIII must be gleaned primarily from the congressional floor debates, especially the debates in the Senate. 5 " During the floor debate prior to the passage of the Act, Senator Baker introduced an amendment that would have required proof of discriminatory intent to establish a Title VIII claim. 52 homeowner would violate the Fair Housing Act only if she specifically instructed a real estate agent to discriminate. Many Senators objected to the proposal. Senator Percy forcefully argued that proof of a specified racial preference to establish a violation of Title VIII "would be impossible to produce."1 54 Senator Mondale, the original sponsor of the Fair Housing Act, offered specific examples of the potential difficulty of meeting this burden of proof. "[I]n a case in which the seller and his agent agree to discriminate, but do not do so in writing or in some other tangible form of outside evidence, there would be no way to prove that they in fact had violated the amendment.1 55 After an extensive debate of this issue, the Senate rejected Baker's amendment 56 and thereby declined to adopt an intent requirement. These events support the conclusion that Congress did not seek to require a showing of intent to establish a violation of the statute.
C. Intent Not Required in Previous Section 3604(c) Cases
While there is an apparent conflict as to whether intent is required in cases alleging the discriminatory use of models in real estate advertisements, most courts ruling on other section 3604(c) claims closely follow the statute and require only that the challenged statement "indicates a racial preference. . 1977) Hunter involved an action to enjoin a newspaper from publishing advertisments that were allegedly discriminatory. The Fourth Circuit's opinion addressed several significant issues relating to § 3604(c). First, the court held that the language of the statute makes it clear that Congress intended that the statute apply to newspapers and other media carrying discriminatory advertisements, even though someone else may have drafted and placed the advertisement. 459 F.2d at 210. Second, the court upheld the constitutionality of the statute, describing the Act as a valid exercise of Congress'
1988]
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the Fourth Circuit held that the appearance of advertisements stating that apartments were available in a "white only" home indicated a racial preference and therefore violated the Fair Housing Act. 62 Despite the fact that an intentional discriminator was involved in both Mayers and Hunter, no showing of discriminatory intent was required in either case. A Texas district court succinctly summarized the state of the law in February, 1987: "The prevalent interpretation of 42 U.S.C. § 3604(c) requires no discriminatory intent for a violation to occur."1 63
D. Section 3604 and the Discriminatory Effects Standard
While few courts have directly considered the construction and application of the terms of section 3604(c), 6 4 many circuit courts have considered the broad issue of whether a showing of intent is necessary to establish a Title VIII violation when a facially neutral act is challenged. 5 These decisions have involved section 3604 generally, or sections 3604(a) and (b), but not (c). 66 A review of this related case law supports the argument that no showing of discriminatory purpose is required.
Many of the decisions concerning section 3604 have involved cases where the challenged housing practice appears neutral on its face but is alleged to be discriminatory. In these cases, courts have been forced to consider whether plaintiffs must prove discriminatory intent, or if only discriminatory effect must be shown. They have responded with a prima facie "impact" or "effects" test, 67 first developed by the Eighth Circuit in power under the Thirteenth Amendment to eliminate the badges and incidents of slavery. Id. at 214. Third, the court concluded that § 3604(c) did not violate the First Amendment. Id. at 211.
'First Amendment concerns were mentioned by the court in Colonial Village, 662 F. Supp. at 546, and will probably appear in future litigation challenging the discriminatory use of models. As the court in Colonial Village recognized, upholding the plaintiffs' claims in these cases raises the "problem of the chilling effect of such burdens on advertisers' ability and desire to advertise . 67. Under prima facie analysis, plaintiffs must prove that the defendant's housing practice has had a discriminatory effect. The burden then shifts to the defendant to show that the practice is justifiable on other, nonracial grounds. If the prima facie inference of discrimination is not satisfactorily explained by the defendant, a violation is established. See R. SCHVEMM, supra note 40, at 61. See Williams v. Matthews Co."' Williams held that a developer's facially neutral policy of selling lots in a subdivision only to approved builders operated to exclude blacks from acquiring lots in the subdivision and was prima facie discriminatory. 9 The Williams court held that no showing of discriminatory intent was necessary to establish a violation, 7 0 and that the concept of "prima facie case" applies to housing discrimination "as much as it does to discrimination in other areas of life." 7 1
Later that same year in United States v. City of Black Jack, 2 the Eighth Circuit offered a more detailed explanation of how this effectoriented prima facie standard should be applied to Fair Housing Act claims:
To establish a prima facie case of racial discrimination, the plaintiff need prove no more than that the conduct of the defendant actually or predictably results in racial discrimination; in other words that it has a discriminatory effect. The plaintiff need make no showing whatsoever that the action resulting in racial discrimination in housing was racially motivated. Effect, and not motivation, is the touchstone, in part because clever men may easily conceal their motivations, but more importantly, because ". . . whatever our law was once, . . . we now firmly recognize that the arbitrary quality of thoughtlessness can be as disastrous and unfair to private rights and the public interest as the perversity of a willful scheme. (1973) , to prove a prima facie case of discrimination in Title VII cases). While the ordinary reader standard advocated by this Note might be described by a layman in terms of the "effect" or "impact" on the ordinary reader, the standard is not a variant of the "impact" or "effects" tests which are terms of art in housing law.
68 vincing evidence that no showing of intent is required to establish that facially neutral conduct violates Title VIII. Plaintiffs brought suit to compel the village of Arlington Heights to rezone their property to permit construction of federally financed low-cost housing, alleging that the village's refusal to rezone the property was racially discriminatory. After trial, the district court held that the refusal to rezone was motivated by a desire to protect property values and maintain the prevailing zoning plan, not by a desire to discriminate racially. 5 The Seventh Circuit reversed, holding that despite the village's lack of discriminatory intent in its refusal to rezone, the "ultimate effect" of the refusal was discriminatory and therefore violated the equal protection clause. 7 6 The Supreme Court granted certiorari and resolved the constitutional issue, holding that under Washington v. Davis, a showing of discriminatory intent is a prerequisite to establishing a violation of the equal protection clause. Since the Seventh Circuit had affirmed the district court's finding that there was no discriminatory intent behind the village's actions, the Supreme Court reversed. But the Court remanded the case to the Seventh Circuit for consideration of the plaintiff's Title VIII claims, implying that a showing of proof different from that necessary for equal protection claims governs Title VIII violations. On remand in Arlington Heights II, the Seventh Circuit focused only on whether the village's refusal to rezone violated the Fair Housing Act because the action had a discriminatory effect. Relying on the Supreme Court's holding in Griggs v. Duke Power Co.71 that a prima facie case of employment discrimination could be established under Title VII without a showing of discriminatory intent, the Seventh Circuit held that this Title VII standard should be applied to at least some Title VIII claims. 7 Like the drafters of the provision, 0 the court recognized the difficulty of proving intent in Fair Housing Act claims and instead adopted an impact standard. In the case before it, the Seventh Circuit held that the village's refusal to rezone violated section 3604(a) even though no discriminatory intent was shown."' All the circuit courts which have considered this issue agree with the Seventh Circuit that to challenge facially neutral conduct, a plaintiff may show either discriminatory effect or discriminatory intent to establish a section 3604(a) or (b) violation. 82 But these decisions do not impose an obligation to show discriminatory effect when the plaintiff is challenging a practice that is discriminatory on its face. A distinction must be drawn between cases involving facially neutral acts, like Arlington Heights II, and those involving facially discriminatory acts. For example, if it were shown that a landlord required blacks to provide more evidence of ability to pay or more references than whites, that discriminatory practice would, by itself, violate section 3604(b). 8 " Similarly, a showing of discriminatory effect is not necessarily required to establish liability under section 3604(c). Thus, if an advertisement were to state "blacks not wanted," it would violate section 3604(c) in and of itself, just as an advertisement for apartments in a "white only" home would. 8 4 Likewise, a long-running advertisement campaign that continually uses only white models in a metropolitan area that has a significant black or other minority population, on its face, "indicates [a] preference, limitation, or discrimination based on race." Plaintiffs should not be required to prove the "discriminatory effect" of these advertisements; they should only be required to show that the advertisements convey a discriminatory message to minority readers. To assess how a plaintiff can meet this burden in a particular case, the use of human models in advertisements must be considered.
E. The Significance of the Use of Models in Advertisements
Advertisers design advertisements using human models so that targeted consumers will identify positively with the models in the advertisement and buy the product. 8 6 Advertisers carefully choose the models to be featured because "[i]f the viewer likes the people in the scene, and if there is someone in the illustration he might like to be, this produces positive re-sponses." a The plaintiffs in these suits have argued, and most laymen and advertising experts readily acknowledge, that an advertiser's choice of a model's race, as well as other important personal characteristics such as sex and age, is rarely accidental. 8 The construction of advertisements depicting white models with whom consumers will identify might create an inference that advertisers intentionally seek to appeal to one racial group.
While it might seem that advertisers' motives when designing these ads may be unobjectionable and might simply reflect the fact that there are more white households than non-white households, 8 9 such advertising must be considered in the historical context in which it developed. White models have been used in housing advertisements in conjunction with more explicit techniques of indicating a racial preference. From the late nineteenth century until the 1960s, newspapers listed a separate "Colored" section at the end of each category of real estate advertisements in the classified columns. 90 Newspapers continued to print advertisements with explicitly stated preferences like "white only" home 91 into the early 1970s. As these more explicit techniques were abandoned, housing advertisers began relying on subtle word and picture cues which had the effect of signalling to both whites and blacks to whom the housing was open. 9 2 In sum:
[C]urrent advertising practices must be examined in light of the historical legacy of segregation and discrimination that have dominated the field of housing in all but the past few years of our nation's history. This is particularly necessary if one is to appreciate the effect of housing advertising on the minority market. Pictures, words, and phrases that were almost assuredly used with a discriminatory intent in housing ads ten or twenty years ago . . . are likely to con- 161 (1978) (citing S. BAKER, VISUAL PERSUASION (1961)). The effect of advertisements on consumer decisions is the subject of some debate. While Britt argues that consumers respond to advertisements and millions of dollars are spent each year based on this premise, others such as Michael Schudson claim that advertisements do not control people's choices and that an advertisement's effectiveness is influenced significantly by the context within which it is shown. See M. SCHUDSON, ADVERTISING: THE UNEASY PERSUASION (1984) .
S. BRITT, PSYCHOLOGICAL PRINCIPLES OF MARKETING AND CONSUMER BEHAVIOR
88. The district court in Saunders recognized this fact: It requires no expert to recognize that human models in advertising attempt to create an identification between the model, the consumer, and the product. In other words, advertisers choose models with whom the targeted consumers will positively identify, hoping to convey the message that people like the depicted models consume and enjoy the advertised product. Therefore, if the consumer wants to emulate the model, he or she will use the product, too. 659 F. Supp (1971) ).
[Vol. 98: 165 tinue to have that effect today, and for many years to come, even though the intent of advertisers may no longer be the same. 9 "
The success of litigation challenging the nearly exclusive use of white models may depend upon showing that this advertising practice is designed to persuade consumers who identify with the models portrayed or to dissuade those who do not identify with the models. If only white models are used in a series of real estate advertisements, potential black tenants may interpret the advertisements to say that only white tenants, like those portrayed, are welcome. Several studies indicate that the current portrayal of blacks in advertisements convey similar messages and thereby promote discriminatory stereotypes of these groups. 9 4 Both of the plaintiff's expert witnesses who testified in Saunders provided additional evidence based on academic and market research that black readers interpreted these advertisements to indicate a preference for white tenants. 95 The available data support the conclusion of the HUD regulations 98 that the failure to use models "reasonably representing majority and minority groups in a metropolitan area" indicates to the general public that the housing is not "open to all without regard to race, color, religion, sex or national origin. ' '9 7 The federal courts should follow Saunders' lead in recognizing the discriminatory message of these advertisements to black and other readers.
F. The "Deterrent Effect" of Discriminatory Advertisements
The discriminatory nature of advertisements depicting virtually all white models is consonant with the wide range of behavior that the courts have come to recognize as discriminatory. 9 8 For example, in employment discrimination litigation, the Supreme Court has explicitly stated that people deterred from applying for jobs by discriminatory employment practices are as much "victim[s] of discrimination as is he who goes through the motions of submitting an application." 99 Similarly, the Fourth Circuit has recognized the deterrent effect discriminatory practices may have in housing, holding that an inference of discrimination can arise even if no blacks have applied for the housing. "[Sleeing large numbers of 'white only' advertisements in one part of a city may deter non-whites from venturing to seek homes there . ... "100
The exclusion of black models from real estate advertisements might also deter blacks from even applying to buy or rent property. The court in Saunders recognized that while advertisers deliberately choose models with whom targeted consumers will identify, these same advertisements may have a deterrent effect on others:
[I]t is natural that readers of the Lifestyle brochure would look at the human models depicted as representing the kinds of individuals that live in and enjoy GSC apartment complexes. If a prospective tenant positively identified with the models, the message conveyed would be that "I belong in these apartments. 'My kind of people' live there." Conversely, if the prospective tenant reading the brochure saw no models with whom he or she could identify, the reader would obtain a message that "these apartments are not for me or 'my kind.' "101
Even though these tenants may never have actually applied for the housing in question, they are clearly victims of the discriminatory advertising practice.
III. THE PROBLEM OF PROOF
Although the Fair Housing Act was enacted twenty years ago, the federal courts have rarely been asked to resolve section 3604(c) claims. Types of advertisements previously held to be prohibited under section 3604(c) include a newspaper advertisement offering for rent a furnished apartment in what was described as a "white only" home, 10 2 a newspaper advertisement indicating a preference for tenants who spoke a specific language,' 03 statements by a managing agent to tenants that blacks are not permitted on the premises and cannot be entertained as guests, 0 4 and a [Vol. 98: 165 landlord's oral statement to a current white tenant who was soliciting prospective tenants for her apartment to "make sure her friends were white."" 5 These decisions all reflect the traditional methods of discrimination in housing advertisements: The advertisements or statements explicitly indicate a racial preference and therefore violate the statute. The virtual preclusion of non-white models may not be perceived initially as discriminatory because these advertisements do not in so many words exclude prospective black tenants or purchasers. Nonetheless, the practice may be discriminatory because it may "indicate a racial preference" to potential black tenants in the same way as the prohibited practices described above.
Nevertheless, a challenge to the use of human models in real estate advertisements presents unique problems of determining whether the advertisements "indicate a racial preference," problems that an advertisement stating "whites only" does not. The court's decision in Colonial Village, for example, focused on "the problem of the practical ramifications of their claims were these to be sustained." 10 8 If this judicial wariness is to be overcome, it must be determined exactly which advertisements depicting human models are prohibited by the statute, and what constitutes proof of the discriminatory message of these advertisements.
A. The Number and Nature of the Challenged Real Estate Advertisements
Because of the unique nature of the alleged discriminatory practice, one question that must be considered in these cases is how many suspect advertisements a plaintiff must refer to in order to establish a section 3604(c) claim. In Colonial Village and Saunders, the plaintiffs challenged the exclusive use of white models in a series of advertisements and throughout a brochure; the plaintiffs did not contend that the presence of exclusively white models in isolated advertisements constituted a violation. The reason for requiring an advertising campaign or brochure rather than isolated advertisements reflects the uniqueness of the problem presented by these cases. As the court in Colonial Village noted, one advertisement featuring only white models may be used without creating a legal inference that the advertisement intends to exclude or has an exclusionary effect. 107 The opposite legal inference could make advertisements with human models impractical, since every advertisment would have to include numerous models to represent each minority group in the community to avoid violating the statute.' 0 8 The real question, however, is how many models must be depicted before there is a sufficient number to determine that blacks are indeed not being portrayed in any meaningful number. Courts need not fear being confronted with endless challenges to individual advertisements if plaintiffs are required to allege a series of discriminatory advertisements or a single publication with a significant number of models. 10 9 Another issue raised by these new discrimination claims concerns whether complete or virtual exclusion of black models from these advertising campaigns must be demonstrated to establish a violation. Obviously, the complete exclusion of black models is not required. As the court's decision in Saunders indicates, the inclusion of a few black models in the brochure did not alter the fact that the overwhelming paucity of black models indicated a racial preference and had a deterrent effect."" In addition, if complete exclusion were required, advertisers could easily avoid the reach of the statute by using a token black model in one picture in every brochure or campaign regardless of the ultimate effect of the entire brochure or campaign on prospective black tenants. Instead, the appropriate standard should be the one specified in the HUD regulations: The human models depicted must be "clearly definable as reasonably representing majority and minority groups in a metropolitan area." 11 1
These new cases present another similar issue, namely whether a series of advertisements that includes other racial groups but no blacks, or exclusively depicts black models, violates section 3604(c). Again, the HUD regulations discussed previously" 2 indicate a possible answer to this question: If models are used, they should reasonably represent the majority and minority groups in a metropolitan area, whatever those groups are in a given community, to indicate that the housing is not open solely to one group. While the courts in both Colonial Village and Saunders rejected the argument that the regulations or statute requires that black models be used in strict proportion to their presence in the metropolitan area," 3 the regulations do suggest guidelines to be followed. 109 . Requiring that discriminatory advertisements occur in a significant number to be actionable raises the question of how many advertisements constitute such a number. The courts may have difficulty defining this number in situations in which an advertiser has decided to run occasional advertisements to solicit tenants. However, real estate advertisements frequently occur either in the form of a brochure (as in Saunders) or as part of a general advertising campaign spanning several weeks (as in Colonial Village). In these circumstances, the nature of the advertising arrangement will allow the courts to determine a statutory violation with relative ease. 
B. The Difficulties of Statistical Proof
If a plaintiff does allege the virtual exclusion of black models from a series of advertisements, a further problem remains: She must still convince the court that the advertisements "indicate a racial preference." For example, proof of the discriminatory nature of such advertisements does not lend itself to statistical analysis. Statistics showing the number of black residents in an apartment complex may or may not be related to that development's advertising practices. In addition, it is practically impossible to gather information from every black reader of these advertisements who did not apply as a result. The court in Saunders acknowledged some of these methodological and statistical problems in its assessment of the expert testimony offered in the case. 1 1 Perhaps in light of these difficulties, no court that has considered a section 3604(c) claim has invoked a standard of statistical proof. Instead, these courts, particularly the Fourth Circuit in Hunter and the district court in Saunders, have applied a standard more suitable to the language and terms of section 3604(c), the ordinary reader standard.
C. The Ordinary Reader Standard
The Fourth Circuit's opinion in Hunter set forth a clear standard by which advertisements challenged under section 3604(c) should be evaluated. According to that decision, a violation of section 3604(c) is proven if "[t]o the ordinary reader the natural interpretation of the advertisements published . . . is that they indicate a racial preference in the acceptance of tenants." 1 1 5 In Hunter, the court held that an ordinary reader would naturally interpret the advertisements to indicate a racial preference. ' In Saunders, the court applied this test and found that to the ordinary reader, the natural interpretation of the challenged advertisements was that they indicated a preference for white tenants.
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The ordinary reader standard adopted by the Fourth Circuit and the District Court in Virginia is in accord with the broad congressional objective underlying the Fair Housing Act. The standard recognizes the difficulty of obtaining statistical proof from readers and instead asks the court (or the jury, since such ordinary person standards are usually factual standards applied by the trier of fact)" 8 to determine how ordinary readers might naturally have interpreted these advertisements. would undermine the congressional objective of eliminating racial discrimination in housing, since statistical evidence of the effects of advertisements is virtually impossible to gather, and the discriminatory intent of advertisers and developers is often impossible to discern. It seems implausible to suggest that Congress intended to require a burden of proof that would severely limit the scope of this provision, especially in light of Congress' broadly stated objective and the HUD regulations which accompanied the legislation." 9 If a plaintiff can show that an ordinary reader would naturally interpret the advertisements to indicate a racial preference, the plaintiff has proven a violation of the provision. Clearly, the ordinary reader standard poses many problems of its own. The standard does not give an exact measure of discriminatory effect, and raises obvious questions: Who is the ordinary reader? What is a natural interpretation of an advertisement? But such questions are not unfamiliar to courts and juries who often apply this type of standard to evaluate how an ordinary person would act in a particular situation. 120 These questions involve the innate subjectivity of determining what "indicates a racial preference" to whom, and will arise whenever an "ordinary person" or "natural interpretation" standard is used. 2 ' Few judicial standards are without ambiguities. Nonetheless, the ordinary reader standard offers a necessary alternative to statistical proof and represents a feasible means of evaluating allegedly discriminatory advertisements.
IV. CONCLUSION
The use of virtually all-white models in housing advertisments is a vestige of a long history of housing discrimination through advertising. In increasing numbers, federal courts are being asked to consider claims that these advertisements violate section 3604(c) of the Fair Housing Act. Unlike previous section 3604(c) decisions, these suits challenge a pictorial advertising technique. Nonetheless, this advertising practice, like the more explicit discriminatory practices previously outlawed, conveys a message to potential non-white tenants that they are not welcome at the advertised housing. The courts should recognize that the messages conveyed by these 119. See supra notes 26-37 and accompanying text. 120. In the area of defamation law, for example, judges and juries are frequently asked to determine how an ordinary reader would interpret a given publication. See RESTATEMENT (SECOND) OF TORTS § 563 comment c (1976) ("In determining the reasonableness of the recipient's understanding, that meaning is to be given to words which is ordinarily attached to them by persons familiar with the language used.").
121. This question becomes especially difficult in the context of discrimination. Professor Minow has argued that "difference" makes it difficult for dominant groups to appreciate the legal claims of others and urges judges to recognize their own biases and adopt different perspectives. This provides an additional reason why the ordinary black reader's discriminatory interpretation should be sufficient to show a violation, although such advertisements may also, of course, seem equally discriminatory to a white reader. [Vol. 98: 165 series of all-white advertisements reinforce discriminatory housing patterns.
Less explicit forms of discrimination, however, may present different problems of proof. The statutory language of section 3604(c) and the legislative history of Title VIII both suggest that Congress recognized the difficulty of proving an intent to discriminate in certain situations and sought to establish a burden of proof that did not require a demonstration of discriminatory purpose. The federal courts have adopted a broad reading of Title VIII and have held that no showing of discriminatory purpose is required to prove a violation of the Act. The same legal standard should govern these new section 3604(c) claims.
Plaintiffs still must prove the discriminatory nature of these humanmodel advertisements. While minority underrepresentation and disparate impact standards have been used in many cases, these standards of proof have not been and should not be applied to section 3604(c) claims. Instead, the federal courts should apply the ordinary reader test to section 3604(c) claims, including those now being brought to challenge the use of virtually all-white models in real estate advertisements. If the discriminatory nature of these ads is properly recognized and the appropriate standard of proof is applied, future plaintiffs will be successful in eradicating this discriminatory advertising practice.
